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I~e: Requcst of the VillaKe of Croton-on-Hudson for Permis~il)n to File an Amicus
Reply Brief in tbe Appeal of Millennium Pipeline Company, L.P .

Dear Mr. Gleave~

On behalf of thc Village of Croton-on-Hudson, New York ("Village"), we are writing to
re~pcctfu1ly requcst that the Secrctary of Commerce ("Sc~ceta!Y") gx"l111t the Villagc pcrmi!;!;i()n
to file an amicus reply brief in the appeal of the Mi11ennium Pipeljnc Company, L.P.
(..Millennium")" We also reque!it the Sccretary rcvicw tl1is request on an cxpedited basis and
notify us of it!i u~i$iol1 as early itS possible prior to the close of the public comment pcriod on

January 8,2003.

Pcrmitting the Village to file an ilmicus l-ep1y brief is consjstcnt with past practice and
with the Sccretaryt~ previous letter granting the Village amicus :;rat\1S for the purpose <.\f fil1T1~ all
initial brief in thi.l; proceeding.1 In particular, we notc that in rhat letter, thc Secretary informed
u~ lhal "[i]f It chooscs, the Villitgc may seek subsequent permission to file a reply bricf as an
amicu.\. when the tinlc is appropriate." A", such. we ...ec rills reque~l as an \tncontroversial OllC,
hut nonctheles~ otfcr the following rationales.

As recognized by the Sccretary in that prior decision, granting the Village the itbility to
participate in this appeal .\5 an ami{:us is appropriatc lllligh1 of the Village's uniquc acces~ to
infomlatiun regarding factual and }cgal issue~ gcnnane tu this proceeding. CIrcmting t!"\e Vllla&c
pen'Djssion to file an amicus reply brief is silnilarly ll.ppropriate itS it would allow the Village to

1 Letter from Jatnes r{. W3lpole, U.S. Depa!"trTICnL uf COmnlCr(;e, to Ncil L. Levy, Kirk1and & Elli)'

(rcprcsenting thc Village) dalL-d July 17,2002 (ci[ing Consistency. Angcdl of!\mo(;u rrodl+Ction <.:Olt1J)~~, July lO,
1990 a1. ii).
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rcspond ful1y to the public cOmmenl.'i submitted by individuals, organizations, and tcderaJ
agel1cic~. Many of thcsc comment:) relatc directly to and raise ncw inforn1ation regarding the
pip cline's effect~ on the Village and regardjn~ the alternativc routes discussed in the Village's
Initial Brief and cngineering rcport. As many of these jmpacts and alternatives arc the (;enlrC11
issues on appcal, and given tho Village's spccial r()]e in dcveloping tile admini...trative record in
lhis regard, we fccl strongly that lhc Village should have im oppol1Unity to fully review and
respond to all comment~ on these issues rhat are ~ubmitted thr()u~h the el1d of the public
comment period.

l:;urthermore, wc anticipate that Millemlium is also prep~ring atl exteJ1$ive rcsponse to lh~
impacts anu alrcmatives rai!\ed by thc Village. Millelli1ium may submit new engineering or
environml--ntal data to the rccord, including polCntiaJJy new uata developed since the initial briefs
and/or prcviousJy exi~ling rcports whjch, to date, havl: not been madc available for public
revicw. The consistency appeal process is unique in that it allow!' the parties or any other per.~()n
to dcvelop and submit to the Secretary new data coneeming alternatives to the proposed Clctjvity
throughout the appeal.2 It is this open int"offi1ation gathering process that di!;tinguishes
admlnistrative consistency appeals from judicial appellale proceedings. As such, limiting amici
to one opportunity to commcnt in the torm of an initial brief at the outsct of thi~ proccss would
be inapproprilitc in thc context of this proceeding. Givcn the ViJ]age's special role in developing
the adrn)nistrative record to datc, the Secretary should grant thc Village an opportunity to review
and respond to new data aIld issues raised in the public colrunent and in Millennjum's reply
brief.

l:inally, the Village ha:; recently obtained. and is in the process of reviewing, new
infonnation concerning its water supply; the Villagc would upprcciate the opportunity to fully
brief the Secrctary on the$e malt<.;I$ during thc rcply brief ~tagc of this proceeding.

We understand that a rcply brief schedule has not yet becn establi~hed tor thi!i
proceeding, but believe that "the time is appropriC1L~" for this requcst. Particularly as the public
comment period in this appeal win close on January 8, 2003, it is imperalivc that the Village be
infonncd of its reply statu.o; prior to that dale, so that the Village may submit puhlic comment~ If
necessary. Wc therefore respcctfully rcquest the Sccrctary to consider this pctition on all
expedited ba:;ls and to notify u-~ of its decision as ~uon as possible prior to January S, 2003.

2 15 C.F.R. § 93U.121(c) ("When determining whethcr 3 r\:a~LJllal)IC altcnutti..e i~ avail!lblc, the Secrctary

Jnay con!lidl,-r ...a)temativ\:s described in the objection lcttecs and ~ltcrn"liyc~ .~nd othcr ne~inforn111tiQn dc~~.~
~uring the al1p~.") (emphasis :idded).
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Sincerely,

Neil L. Lcvy
Christian C. Semonscn
KlRKLAND & ELLIS
655 Fi ftccnth Street, N. W.

Suile 1200
W..shington, OC 20005
(202) 879-5000

COllnsCJ for The Village of Croron-on-Hudson,

New York

cc: Mr. Glcn T. Bruening
Mr. Frederic G. Bemcr, Jr.


